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OPINION

At issueisthe trial court’s denia of the petition to terminate the parental rights of E.W.
(“Mother™), in regard to her two minor children, JW.W., ason born October 8, 1993, and M.E.W.,
adaughter born April, 9, 1995. In the summer of 1995, the children were removed from Mother’s
home pursuant to a Petition for Temporary Custody filed by the Department of Human Services
(predecessor to the Department of Children’s Services(*DCS’)) and placed in foster care. An
adjudicatory hearing in juvenile court was held on August 30, 1995, at which time the trial court
found the children to be dependent and neglected because Mother’ s “ mental incapacity renders her
unableto properly carefor thechildren.” Except for abrief period, the children haveremained with
the same foster family since their removal, and those foster parents (“ Foster Parents’) now want to
adopt the children.



On June 20, 2001, DCS and the children’s guardian ad litem petitioned the juvenile court!
to terminate the parental rights of Mother and the children’s fathers.? Mother filed her Answer
opposing the termination.

Trial wasset for April 14, 2003. At the beginning of the hearing, thetrial court informed the
parties that he had read all their filings. He also indicated that the proof should not take long and
they could expect to finish before lunchtime, later amending that prediction to state that the hearing
could conclude by 10:00 am. After presentation of the parties’' positions, the court got agreement
from them as to certain issues. that the mother is presently incapable or incompetent to have the
children returned to her and/or to take care of the children; that DCS had done as good ajob asit
could with regard to reasonabl e effortsto reunite the family; that M other had cooperated with DCS;
that the children were presently in agood home and being taken care of; that the foster parents had
been good custodians and provided good care for the children; and that the children’s visits with
Mother had gonewell. Mother conceded that the*“ unanimous” proof would be that M other doesnot
havethe mental capacity to adequately raisethe children and, further, that shewould not ever beable
to raise the children.

The parties and the court agreed that the issue for the court to determine was whether
termination, and adoption by Foster Parents, was in the best interest of the children. After hearing
the presentation of the parties' positions, including their agreements set out above, and proposed
evidence (DCS proposed to call eleven witnesses and Mother intended to call four), and stating that
he had been correct with regard to the necessary length of the hearing, the court determined therewas
no need for testimony, with the possible exception of the experts. After a brief recess, the parties
and the guardian ad litem agreed to enter into stipulations to submit to the court, to take any further
expert depositionsthat might be necessary, and to file those depositions with the court, all according
to adeadline established by the court. In other words, the issues were to be submitted to the court
without live testimony.

On May 21, 2003, the parties filed the following stipul ations:

1. Defendant [Mother] isan adult resident of Madison County, Alabama. [Mother]
isthe birth mother of [M. E. W.] and [J. W. W ], the children who are the subject of
this proceeding. Defendant [Mother] is forty-six years old, having been born on
January 21, 1957.

!DCS moved to recuse Juvenile Court Judge Charles Crawford following the August 28, 2002 conference in
which he stated his sympathy for M other. Specifically, Judge Crawford observed that the case would be difficult to
decide because, unlike some other cases, M other had made real effortsto regain custody of her children, showslove for
her children, and never purposefully neglected or harmed her children. On December 4, 2002, Judge Crawford recused
himself admitting that he was biased toward M other and requested the Supreme Court appoint a Special Judge to hear
the case. Judge Davis was appointed to preside over the trial.

20n June 2, 2003, the trial court ordered the parental rightsof J. W., J. W. W.’sfather, terminated. In addition,
the order terminated the parental rights of M. E. W.’s unknown father. This appeal does not involve the fathers.
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2. [Mother] has given birth to five children, all of whom are still alive. None of the
children live with their mother.

3. As detailed in the Mayes Assessment, [Mother] has significant cognitive
impairments. These cognitive impairments do not prevent [Mother] from caring for
herself; sheis ableto live on her own without assistance from other adults.

4. Because of her cognitive limitations, defendant [Mother] is not competent to
providefor the care and supervision of her children and is not capableintellectually
of adequately raising them. Defendant hasavery simplistic view of theworld. Her
cognitive abilities are so limited and likely to remain so that it will not be possible
for her to assume care and responsibility for her children in the near future or at any
time. Consequently, unless she hasanearly full-timelive-in aide, [Mother] will not
be able to raise any of her children.

5. These Children, [M. E. W.] and [J. W. W.], have been removed from the home
of their mother. . . by order of the Juvenile Court for Lincoln County, Tennessee, for
morethan seven years. The primary condition which led to the children’ sremoval -
the cognitive impai rments of the defendant - still persists. Thiscondition, although
not willful on the defendant’s part, does prevent her from being able to adequately
care for and supervise her children and her cognitive impairments will not be
changed for the better in the near future.

6. [Mother] has not abused her children and has not done anything on purpose to
harm her children.

7. Defendant’s eldest son, now twelve years old, was removed from the custody of
his mother by the Alabama Department of Human Resources when he was very
young. Defendant’ sparental rightsto the eldest son have been terminated, and hehas
been adopted by a family in Alabama. [Mother] never sees her son and has no
contact with him.

8. [Mother]'s eldest and youngest children, [M. W.]® (age fourteen) and [W. W.]
(agethree), livewith S.M. and her husband in Decatur, Alabama. Over theyearsMr.
and Mrs. [M.] have been foster parents in Alabama and operated a group home for
dependent children. Mr. and Mrs.[ M.] are not related to defendant. [ M. W.] came
to live with the[ M.] family when she was afew months old and has been with them
sincethat time. [W. W.] cameto livewith the[M.] family when hewastwo or three
days old and has been with them since that time. [M. W.] and [W. W.] are not in
foster carein the [M.]’ s home, and the Alabama Department of Human Resources

M other’s eldest daughter, has the same initials as her younger daughter who is the subject of this appeal. In
an effort to avoid confusion, we will refer to the eldest daughter as M. W.
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isnot involved intheir lives. The[M.] family haslegal custody of [M. W.] and [W.
W.] by separate orders entered in the Juvenile Court in Alabama.

9. The children who are the subject of this proceeding, [M. E. W.] (eight years old)
and [J. W. W.] (nine years old), are currently in the custody of the Tennessee
Department of Children’s Services. They livein the [Foster Parents'] . . . homein
Lincoln County, Tennessee.

10. Defendant [Mother] was living with her mother and brother, and her son [J. W.
W.], in southern Lincoln County when her situation came to the attention of the
Tennessee Department of Human Services (the predecessor of the Department of
Children’s Services) in late 1993 or early 1994. Allegations had been made that [J.
W. W.] was not being properly cared for. The Tennessee Department of Human
Services investigated and provided services, including a homemaker, to defendant
[Mother].

11. Problems persisted and the Department of Human Services filed a Petition for
Temporary Custody inthe Juvenile Court for Lincoln County inthe summer of 1995,
afew monthsafter [M. E. W.] wasborn. The Petition asserted that the children were
dependent and neglected. At the time that the children were removed from the
defendant’s home in July of 1995, her son [J. W. W.] was hospitalized from a
secondary infection dueto scabiesand her daughter [M. E. W.] washospitalized with
a diagnosis of failure to thrive; the conditions of both children were a result of
[Mother]’ s mental incapacity to carefor them. On August 30, 1995, an adjudicatory
hearing was held in the Juvenile Court of Lincoln County at which time the Court
found the chil dren to be dependent and neglected dueto [ M other]’ smental incapacity
to carefor her children. At asubsequent dispositional hearing, the Court determined
that the children were appropriately in foster care.

12. [M. E. W.] and [J. W. W.] were placed in the [Foster Parents'] . . . home when
they were removed from the custody of their mother in 1995 and have been in that
same foster home amost continuously since that time. The children were placed
with a maternal aunt in Lincoln County for approximately four months in 1996 or
1997 in an effort to seeif areative placement would be possible; that placement did
not last and the children were returned to the [Foster Parents'] . . . home where they
have stayed. The Tennessee Department of Children’s Services has diligently
searched for other relative placements for the children, but there are no relatives of
the children who are willing or suitable to care for them.

13. The[Foster Parents| have been married to each other for twenty-eight years and
have lived for the vast magority of that time in the same home in Lincoln County.



14. The [Foster Parents] have been foster parents for approximately twenty-three
years and have had more than a hundred foster children in their home. As [Foster
Mother] stated, they have been foster parents “for the love of the kids.” According
to the Tennessee Department of Children's Services, the [Foster Parents| are
excellent foster parents.

15. Sincethetimethat these two children have been in the custody of the Tennessee
Department of Children’s Services, the Department (and its predecessor the
Tennessee Department of Human Services) hasprovided servicesto[Mother]. These
serviceshaveincluded homemaker services, assistancewith housing, assistancewith
transportation for the mother to the visits and appointments, areferra to the adult
skills program operated by Vocational Rehabilitation in Lincoln County, two
parenting assessments, and parenting classes. The Department and [Mother] have
entered into permanency plans as required by law and have conducted the required
Court reviews, Foster Care Review Board meetings, and staffings.

16. With the exception of failing to maintain attendance at the adult activities center
in Lincoln County in 1996, [Mother] has cooperated with the Department of
Children’s Services while the children have been in foster care. [Mother] has done
what the Department has asked her to do and has attended parenting classes and
meetingsand staffingsthat have been schedul ed regarding her children. [Mother] has
been praised by the Department and the Foster Care Review Board for the effortsthat
she has made. [Mother] has been polite and friendly to the DCS workers.

17. [Mother] has made improvementsin her personal living style since [M. E. W.]
and [J. W. W.] were taken from her. For example, her mother’'s home, where
[Mother] was living when the children were placed in foster care, had very serious
health and saf ety defects. The housein which [Mother] hasresided for threeto four
yearsin Alabamaisasignificant improvement. [ Mother] has demonstrated an ability
to keep the home clean. [Mother]’s persona hygiene is adequate. Because sheis
disabled based upon her intellectual deficits, defendant [Mother] receives
Supplementa Security Income benefits each month of approximately $550.00.
[Mother] does not drive and relies on others to provide her with transportation.

18. Ever sinceher children havebeeninfoster care, [Mother] hasmaintained contact
with them. No one doubtsthat [Mother] loves her children. Sheisconcerned about
her children. She callsthe DCS case manager to check on her children and tellsthe
worker that she loves her children. She expresses and demonstrates love for her
children and has called the worker, asking the worker to give her children akissfor
her.

19. [Mother] has consistently visited with her children during the time they have
been infoster care in the custody of the Department of Children’s Services. For the



most part, the visits are scheduled twice a month and take place in Fayetteville,
Tennessee. [Mother] isresponsiblefor finding her owntransportation to Fayetteville
for the visits. If [Mother] is unable to attend a visit because of a personal problem
or lack of transportation, shewill call and reset. The visits mostly take place at the
DCS office in Fayetteville athough some visits have been held in apark or at afast
food restaurant such asMcDonad’'s. The visits are supervised or at least observed
by an employee of the Department of Children’s Services.

20. According to one of the recent DCS case managers, al of the visits between
mother and children go well. [Mother] shows affection for her children during the
visits and mother and children exchange hugs and kisses during the visits. The
defendant has brought gifts to her children at times like Christmas and birthdays.
[Mother] is able to properly control the children during the visits and they are not
behavior problemsin the DCS office.

21. [J.W.W.] and [M. E. W.] are not reluctant to go to the visits and the children
have fun, according to the DCS workers, during the visits. At onepoint,[ M. E. W]
was reluctant to come to the visits, but does not display this reluctance any longer.
Thechildreninteract well with their mother. On occasion, [M. E. W.] haslaidin her
mother’s lap during the visits.

22. InJuly of 2002, the children had a supervised visit with their mother at her home
in Madison County, Alabama. That visit went well and the children had fun.

23. Jennifer Haynes has been a special education teacher in the Fayetteville City
Schools for more than two decades and is currently a school counselor at an
elementary school in Fayetteville. In the summer of 2002, the Juvenile Court for
Lincoln County asked Ms. Haynes, because she has some experience working with
parents who have low intellectual functioning, to work with [Mother] and her
children to seeif [Mother] might be ableto raise her children. Ms. Haynes met with
[Mother] and observed [Mother] and her children during a visit. Ms. Haynes
submitted areport, dated August 24, 2002, to the Department of Children’ s Services
and that report ismade Exhibit 1 to this Stipul ation of Facts. Ms. Hayneswould aso
testify that she asked [J. W. W.] after one of thevisits, how hewould fedl if he could
not see hisbirth mother again, and [J. W. W.] beganto cry. [J. W. W.] told the DCS
worker at one time that he wanted to go and live with his birth mother.

24. Defendant [Mother] also visits with her two children who live with the [M.]
family in Alabama. She sees|[those children] on at least amonthly basiseither at the
[M.] home, her home, or some other location in or around Decatur, Alabama. Ms.
[M.] would testify that all of those visits go very well and that both children look
forward to seeing their mother. The visits are observed or supervised by [M.S].



25. Ms. [M.] would testify that, although she has adopted other children who have
been in her home, she and her husband have affirmatively decided that it would not
be appropriate to adopt either [M. W.] or [W. W.] Ms. [M.] would testify that both
[M.W.] and [W. W.] have a stable home with the[M.s] Ms. [M.] does not believe
that [Mother] has the capacity to adequately raise any of her children and Ms. [M ]
does not expect either [M. W.] or [W. W.] to ever go to live with their mother - at
least aslong asthey are children. Atthesametime, Ms. [M.] would testify that both
children have avery good relationship with their mother and that cutting off contact
between mother and children would be detrimental to the children. Ms. [M.] would
testify that both [M. W.] and [W. W.] know that [Mother] is their mother, but both
reaizethat their homeiswith Mr. and Mrs. [M.] Ms. [M.] would further testify that
shetells[M. W.], who isold enough to understand, that sheisactually lucky to have
two families.

26. These two children,[J. W. W.] and [M. E. W.], have been with the [Foster
Parents'] homefor thevast majority of their lives. Accordingtothe[Foster Mother],
the [Foster Parents| are the only parents they have actually known. [J. W. W.] and
[M. E. W.] consider the [Foster Parents'] home to be their home and they consider
the other children in the [Foster Parents’] home to be their siblings. The [Foster
Parents] consider the children to be “our children.” According to the foster mother,
[J. W. W.] and [M. E. W.] have ahome with them as long as the children want to
stay, even if the [Foster Parents| are not able to adopt them.

27. [Foster Mother] describes[J. W. W.] asa“typical little boy” who does “pretty
good” with his peers. [Foster Mother] would testify that [M. E. W.] does “fairly
good” at school. The current DCS worker described them as happy children who
have no significant problems. Both children get along with their peers and with the
other children in the [Foster Parents'] household. According to the foster mother,
both [J. W. W.] and [M. E. W.] arein counseling, [J. W. W.] for his diagnosed
attention deficit/hyperactivity disorder and [M. E. W.] for aggressive/passive
behavior.

28. The foster parents are very interested in adopting [J. W. W.] and [M. E. W.].
[Foster Mother] would testify that she would be willing for the defendant [M other]
to continue to visit with her children after [J. W. W.] and [M. E. W.] are adopted.

29. In addition to the foster children and their own children, the [Foster Parents]
raised, since he was eleven years old, another child whom they did not adopt. This
child was placed in the [Foster Parents'] home by the Department of Children’s
Services and was later returned to arelative; after that placement did not work out,
thechild cameback tolivewith the [ Foster Parents] although they did not adopt him.
That child isnow an adult in his late teens. [Foster Mother] would testify that she
and her husband have cared for this young man as if he were their own child.



In addition to the extensive stipul ations, five depositions were filed with the court: Court-
appointed psychological examiner Doug Mays (prepared and presented a parenting assessment of
(Mother); Dr. Steve Guerin (psychologist treating J. W. W.); Sally Derington (outpatient therapist
for M. E. W.); Kathy Rogers (DCS' sadoption and permanency expert); and Susan Brooks (Mother’s
expert on permanency and alternatives to adoption).

Within oneday after thefiling of the stipulations, thejuvenilecourt dismissed DCS spetition
to terminate Mother’s parentd rights on May 23, 2003,* finding:

After hearing the stipulations and arguments of the attorneys of record and review of
depositionsin this case, the Court finds that it isin the best interest of the children
to deny the State’ s petition for the termination of parental rights.

Thetrial court did not, either inthe order or in aseparate memorandum, issuefindingsof fact
or conclusions of law.

I. GROUNDS

The first requisite for termination of parental rights is the existence, shown by clear and
convincing evidence, of at |least one of the statutory groundsfor termination. Tenn. Code Ann. 8§ 36-
1-113(c)(1); Inre Valentine, 79 S.W.3d 539, 546 (Tenn. 2002). Thereisno dispute’ that the ground
that was shown to exist in this caseisthat found at Tenn. Code Ann. 8§ 36-1-113(g)(8). Subsection
(A) of that provision gives courts the jurisdiction to decide if a parent is “mentally incompetent to
providefor the further care and supervision of the child” and to terminate such parent’ srights. The
rest of the section provides:

(B) The court may terminate the parenta or guardianship rights of that person if it
determines on the basis of clear and convincing evidence that:

(i) The parent or guardian isincompetent to adequately provide for

the further care and supervision of the child because the parent’s or
guardian’s mental condition is presently so impaired and is so likely to
remain so that it isunlikely that the parent or guardian will be

“Although thetrial court signed the order on M ay 23, 2003, the Juvenile Court Clerk’s stamp indicatesthe order
was filed May 27, 2003. There is also another stamped entry date of June 4, 2003. DCS’s brief on best interests was
filed with the court on June 2, 2003. The deposition of M other’ s expert, Susan Brooks, was filed the same day the order
was signed denying the termination petition.

M other does not dispute that she is incapable of providing care and supervision to these children and will
unlikely be able to do so. She stipulated to those facts in the trial court. In its petition to terminate M other’s parental
rights, DCS alleged several grounds for termination. However, DCS has stipulated that it isrelying only on the ground
that M other’s mental incapacities preclude her from providing a home or care and supervision to these children, i.e.,
Tenn. Code Ann. § 36-1-113(g)(8).



able to assume or resume the care of and responsibility for the
child in the near future, and

(i) That termination of parental or guardian rightsisin thebest interest of the
child.

(C) In the circumstances described under subdivisions (A) and (B), no willfulness
in the failure of the parent or guardian to establish the parent’s or guardian’s ability
to care for the child need be shown to establish that the parental or guardianship
rights should be terminated.

Asthisprovision makesclear, the General Assembly hasdetermined that aparent’sinability
to adequately carefor and supervise achild constitutes ajust basisfor termination of parenta rights,
even though suchinability isnot theresult of willful conduct by the parent. Even beforethis specific
provision was adopted®, it was well established that a parent’s mental incapacity to parent her
children furnishes a ground to terminate parental rights. State v. Smith, 785 S.W.2d 336 (Tenn.
1990).” In Smith, the Tennessee Supreme Court, in reversing this court’s refusal to terminate the
parental rights of a mentally disabled mother, observed:

The holding of the Court of Appealsin this case - - that ‘mental disability’ can not
be the basis of termination of parental rights since the acts of the mentally disabled
parent are not willful - - would nullify asignificant part of thelegidlative plan for the
welfare of dependent and neglected children. An obviousresult of the holding isto
condemn a child, whose parents are unfit to properly care for the child because of
mental illness, to a life in serial foster homes without any possibility of a stable,
permanent home.

Id. at 338.

Thiscourt hasconsistently found that aparent’ scontinued incapacity to providefundamental
care for a child, whether caused by mental illness, menta impairment, or some other cause
constitutes sufficient ground for termination of parental rights. See, e.g., InreA.\W,,114S.W.3d 541
(Tenn. Ct. App. 2003) (holding that mother’slong refusal to take medication for her mental illness
was noncompliant with permanency plans and court was not compelled to defer termination to give
mother a chanceto demonstrate that her improvement from her recently begun medication regimen
was permanent or sufficient); InreC. J. S,, No. 2000-02836-COA-R3-JV, 2002 WL 256799 (Tenn.
Ct. App. Feb. 22, 2002) (no Tenn. R. App. P. 11 application filed) (holding that the mother’ s mental
condition prevented her from meeting her child’s needs and was a persistent condition preventing

6See 1995 Tenn. Pub. Acts, ch. 532, § 2, effective January 1, 1996.

In Smith, the ground alleged was the persistence of conditions that prevented the child’s safe return to the
parental home.



the child’s safe return home); In re T.S and M.S, No. M1999-01286-COA-R3-CV, 2000 WL
964775 (Tenn. Ct. App. July 13, 2000) (no Tenn. R. App. P. 11 application filed) (holding that the
mother’s limited intellectual functioning, consequent inability to provide care to her children, and
inability to improve her parenting abilities, despite her obvious love for the children and attempts
toimprove her situation, constituted persistent conditions preventing thereturn of thechildrento the
home); In re B.B., No. M1999-00643-COA-R3-CV, 2000 WL 794360 (Tenn. Ct. App. June 20,
2000) (appeal denied Dec. 18, 2000) (holding that proof of the mother’'s limited intellectual
functioning combined with her psychological problems, preventing the mother from parenting
appropriately, established the groundsthat her mental conditionwassoimpaired andlikely toremain
so that she would be unable to resume care of the child in the near future); InreT. J. H.and M. S
M., No. 01A01-9712-CH-00736, 1998 WL 313719 (Tenn. Ct. App. June 12, 1998) (no Tenn. R.
App. P. 11 application filed) (holding that parents mental illness and inability to manage their
psychological disorders were persistent conditions preventing the safe return of the children to the
home); State Dep't. of Human Services v. Adams, No. 03A01-9403-CV-00114, 1994 WL 57991
(Tenn. Ct. App. Oct. 24, 1994) (no Tenn. R. App. P. 11 application filed) (holding that parents
inability to improve their parenting skills to a level where the children could be returned home,
despite efforts by social services agencies, was grounds for termination).

Of particular relevanceto the casebefore usisthe decisionin Tennessee Dep't of Children’s
Servicesv. B. J. A. L., No. E2002-00292-COA-R3-JV, 2002 WL 31093932 (Tenn. Ct. App. Sept.
19, 2002) (no Tenn. R. App. P. 11 application filed). In that case the mother was of limited
intellectual functioning and was also diagnosed with major depression with psychotic features. It
was undisputed that the mother had “numerous mental disabilitiesand that, in spite of her effortsin
therapy, she has been unable to improve.” 2002 WL 31093932, at *6. This court found that the
mother’ sincapacities, including her inability to parent or acquirethe skillsto parent her child, were
persistent conditions preventing the return of the child to the mother. They also were proof of the
ground of impaired mental condition making it unlikely she would be able to properly care for her
children in the near future. Id. This court noted, “while we recognize that Mother is essentially
helpless to improve her mental condition and that her actions are not willful, mental incompetence
is nevertheless a valid ground for terminating parental rights,” citing the statute and the Smith
decision. Id.

Early inthe hearing in this case, thetrial court stated to counsel for DCS, “ Surely you' re not
asking meto terminate the parental rights of a parent simply because they cannot take care of these
children?’ Astheauthority set out above clearly demonstrates, both the General Assembly and the
courts have determined that a parent’ sinability to provide fundamental careto hisor her children,
when that inability cannot be remedied in the near future, constitutes a ground for termination.
Neither the statutory ground nor judicial holdingsrequirewillfulness. Any policy questionsimplicit
in the trial court’s statement have been decided in favor of the children’s interest in a safe, stable,
and permanent home.

Becausethetrial court based itsdecision on best interest, it implicitly found that groundsfor
termination had been proven, and the stipul ated facts support that conclusion. We cannot presume
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that the court’ s concern expressed in the statement quoted above influenced its ultimate decision to
deny termination. Wethink an additional observation by thetrial court better describesthe question
as he saw it and the issues presented by the parties, i.e, “What would that [termination]
accomplish?’

Here, Mother acknowledgesthat the children cannot comeback to livewith her onafull-time
basis and does not seek physical custody of the children. She has also conceded that the record
supportsthefinding that M other’ smental impairment providesaground for termination under Tenn.
Code Ann. 8 36-1-113(g)(8)(B)(i). Having conceded that a ground exists for termination, Mother
rgects DCS's argument that the law requires termination of her parental rights due to her mental
incompetence. Mother insiststhat the law and facts of this specific case do not require this court to
sever her relationship with the children.

Il. BEST INTEREST

The second requirement for terminating aperson’ s parental rightsisthat the court determine
that clear and convincing evidence provesthat terminationisin thechild’ sbest interest. Tenn. Code
Ann. 8§ 36-1-113(c); In re Valentine, 79 SW.3d at 546. The statutory provision setting out the
mental incapacity ground al so separately requiresthat the court determine, on the basis of clear and
convincing evidence, that termination of parental rightsis in the best interest of the child. Tenn.
Code Ann. § 36-1-113(g)(8)(B)(ii).

Once a ground for termination has been proved and found, the focus of the inquiry shifts
from the rights and interests of the parent to the interests of the child. The legislature has directed
how the courts are to resolve any conflicts in those interests. In setting forth the purpose of and
construction to be afforded the adoption and termination of parental rights statutes, our legislature
has stated:

Inall cases, when the best interests of the child and those of the adultsarein conflict,
such conflict shall always be resolved to favor the rights and the best interests of the
child, which interests are hereby recognized as constitutionally protected and, to that
end, this part shall be liberally construed.

Tenn. Code Ann. 8 36-1-101(d). See also Tenn. Code Ann. § 37-2-401(c)(establishing legidative
intent for statutes on foster care and stating, “When the interests of a child and those of an adult are
in conflict, such conflict isto be resolved in favor of achild. . .”).

DCS argues that, where a child cannot be returned to the parent in the near or foreseeable
future, theexpress public policy of the State of Tennessee, established by itslegislatureand affirmed
by the courts, isthat it isin the child’'s best interest to be permanently integrated into an adoptive
home rather than spending hisor her childhood in the uncertainty of foster care. Indeed, the General
Assembly has determined that one of the primary purposesfor our statutory system of child removal,
foster care, and adoption is “to protect [children] from needless prolonged placement in foster care
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and the uncertainty it provides, and to provide them a reasonable assurance that, if an early return
to thecare of their parentsis not possible, they will be placed in apermanent home at an early date.”
Tenn. Code Ann. 8 37-2-401(a). Similarly, the legislature has proclaimed that the purpose of the
adoption and termination of parental rights statutesisto ensure that the interests of children in the
adoptive process are protected and that adoption proceedings are held expeditiously “to enable the
child to achieve permanency, consistent with the child’ s best interests, at the earliest possible date.”
Tenn. Code Ann. § 36-1-101(a).

Other provisions in relevant statutes support the argument that legislative policy supports
termination of parental rights when, absent such termination, the child faces afuture of foster care
rather than a permanent home. For example, one ground for termination is that the child has been
removed from the home for more than six months and, after that time, conditions still persist that
prevent the child’ s safe return to the parent “in the near future” and continuation of the parent and
child relationship “greatly diminishesthe child’' s chances of early integration into asafe, stable and
permanent home.” Tenn. CodeAnn. 8 36-1-113(g)(3). Inaddition, thestatuteregarding thecontents
of apermanency plan, required for every child placed in foster care, statesthat each plan must have
agoal of (A) return of the child to parent; (B) placement of the child with relatives of the child; (C)
adoption; or (D) planned permanent living arrangement. Tenn. Code Ann. § 37-2-403(a)(1). This
statutory list of options for placement has been interpreted as establishing an order of preferences
for placement. Smith, 785 S\W.2d at 338.

The legidlature has identified a number of non-exclusive factors courts are to consider in
making the best interest determination, many of which relate to the impossibility of the child
returning to the parent’ s custody in the near future. Tenn. Code Ann. 8§ 36-1-113(i). Those factors
are:

(1) Whether the parent or guardian has made such an adjustment of
circumstance, conduct, or conditions asto makeit safeandinthe child's best interest
to be in the home of the parent or guardian;

(2) Whether the parent or guardian has failed to effect a lasting adjustment
after reasonabl eeffortsby availablesocia servicesagenciesfor such duration of time
that lasting adjustment does not reasonably appear possible;

(3) Whether the parent or guardian has maintained regular visitation or other
contact with the child,

(4) Whether a meaningful relationship has otherwise been established
between the parent or guardian and the child,;

(5) The effect a change of caretakers and physical environment is likely to
have on the child's emotional, psychological and medical condition;

(6) Whether the parent or guardian, or other person residing with the parent
or guardian, hasshown brutality, physical, sexual, emotional or psychological abuse,
or neglect toward the child or another child or adult in the family or household;

(7) Whether the physical environment of the parent's or guardian's homeis
healthy and safe, whether thereis criminal activity in the home, or whether thereis
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such use of alcohol or controlled substances as may render the parent or guardian
consistently unable to care for the child in a safe and stable manner;

(8) Whether the parent's or guardian's mental and/or emotional status would
be detrimental to the child or prevent the parent or guardian from effectively
providing safe and stable care and supervision for the child; or

(9) Whether the parent or guardian has paid child support consistent with the
child support guidelines promulgated by the department pursuant to 8 36-5-101.

Obvioudly, factors(1), (2), (5), (6), (7), and (8) deal withthelikelihood of the child returning
to the parent’s custody and home. Where such reunification has been shown to be unlikely, that
must be weighed in the determination of the child’s best interest.

We agree with DCS that the legislature has established as public policy that termination of
parental rights, asaprerequisiteto adoption, isin the best interest of a child who cannot be returned
to the custody and care of the parent. Our courts have recognized this policy and the implications
of denying termination in such situations: “life in serial foster homes without any possibility of a
stable, permanent home.” Smith, 785 SW.2d at 338. Both legidative and judicia statements
recognize the significance of permanency as the goa of decisions involving future placement of
children and termination of parenta rights.

In each of the cases discussed above where grounds were found because of a parent’s
inability to parent or provide care in the near future, the court also determined that termination of
parental rightswasin the child’ s best interest because the children needed the stability, security and
continuity of a permanent adoptive home and “deserve a chance to thrive and grow in aloving
permanent home that offers them the opportunity to reach their fullest potential. . ..” Adams, 1994
WL 579911, at *10. With termination, thechildrenwill * have achanceto escapetherevolving door
of foster care and to be placed in a permanent and stable home.” Inre AW.,, 114 SW.3d at 548.
Unless the parent’s rights were terminated, the child would probably live in a foster home until
majority, and “foster care, even good foster care, is not a substitute for a permanent home,” and
adoption was the child’ s only chance to beraised in astable, permanent home. InreC. J. S, 2002
WL 256799, at *5. Where the proof showed the child needed a stable, permanent home and had
thrived in the stable environment of her foster home, the child’'s best interest was served by
termination, because otherwise, “we would place the children in the endlessly hopeless situation,
caught inthe systemwith no escape.” InreB. B., 2000 WL 794360, at * 10-11, quoting Adams, 1994
WL 57991, at *10.

Similarly, where the proof showed the mother was unable to parent and could not become
able to parent, and where an adoptive placement was available, even though the mother loved her
children and attempted to improve her abilities, termination was in the children’s best interest
because, as grave as such adecision was, to do other than terminate the mother’ s rights “would, in
all likelihood, leave the children in foster care until they reach the age of majority.” InreT. S and
M. S, 2000 WL 964775, at *8. Proof that both children thrived in the stable environment of their
foster home provided clear and convincing evidence that termination of the parents' rights would
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hasten the children’s early integration into a stable, permanent home. InreT. J. H. and M. S M.,
1998 WL 313719, at *4. Wherethe child had been in foster carefor over seven years, could not be
returned to custody of the mother, her foster family wanted to adopt her, the mother had regularly
visited with the child, but the child did not want to continue that visitation, and the child wanted to
be adopted, there was clear and convincing evidence that termination was in the best interest of the
child. B.J. A. L., 2002 WL 31093932, at *7-8.

We agreewith DCSthat this court has consistently held, where aground for termination has
been proved and the child cannot be returned to the care and custody of the parent, termination of
parental rightsis usually in the best interest of the child because that is the only way a child can be
integrated into a stable, permanent adoptive home. The alternative of the “limbo” or potentially
“revolving door” of long term foster care does not usually provide the permanency and continuity
that isimportant to achild’sdevelopment. SeelnreZ. J. S and M. J. P., No. M2002-02235-COA -
R3-JVv, 2003 WL 21266854, at *17 (Tenn. Ct. App. June 3, 2003) (no Tenn. R. App. P. 11
applicaton filed) (discussing the need that children, particularly dependent or abused children have
for stability, and holding that the alternative of long term, open-ended foster care is not in the
children’sbest interests). Generally speaking, “[w]hen it becomes obviousthat children will not be
ableto safely return to a parent’ s custody in areasonable time frame, those children’ sinterests may
indeed be best served by terminating the rights of the parent so that the children may be adopted into
astable and nurturing home.” Inre C. M. R.,, No. M2001-00638-COA-R3-JV, 2002 WL 192562,
at *5 (Tenn. Ct. App. Feb. 7, 2002) (appeal denied May 28, 2002). SeealsoInrelL. S W, No.
M2000-01935-COA-R3-JV, 2001 WL 1013079, at *8 (Tenn. Ct. App. Sept. 6, 2001) (no Tenn. R.
App. P. 11 applicationfiled) (recognizing that permanent or longterm foster carewasnotinachild’s
bestinterest); State Dep't of Children’ s Servicesv. Hunter, No. 1999-02606-COA-R3-CV, 2000 WL
313549, at *4 (Tenn. Ct. App. Mar. 29, 2000) (no Tenn. R. App. P. 11 application filed).

Nevertheless, we agree with Mother that a general public policy favoring adoption, which
must be preceded by termination of parental rights, over long term foster care cannot substitute for
anindividualized determination of the best interest of the child who isthe subject of the termination
proceeding. In re Swvanson, 2 SW.3d 180, 188 (Tenn. 1999); C. J. H. v. A. K. G., No. M2001-
01234-COA-R3-JV, 2002 WL 1827660, at *3 (Tenn. Ct. App. Aug. 9, 2002) (no Tenn. R. App. P.
11 application filed) (holding that the existence of grounds does not necessarily lead to the
conclusion that termination isin the child’ sbest interest, and an individualized consideration based
on the facts of a particular situation isrequired). As Mother points out, in each of the casesrelied
upon by DCS or cited by this court above, a fact-specific determination of best interest was made
and wasrequired to bemade. Although our courts have frequently determined that long term foster
care, theaternativeto termination and adoption, isnot in the best interest of the child, each situation
must be analyzed according to the facts of the case, the statutory factorslisted in Tenn. Code Ann.
8 36-1-113(i), and any other relevant factors, including the effect of termination on the child.

This court recently undertook such an individualized analysis in a case with some factual

similaritiesto this case, and the members of the panel differed on the conclusion. IninreR. L. H.,
No. M2002-01179-COA-R3-JV, 2003 WL 21266732 (Tenn. Ct. App. June 3, 2003) (no Tenn. R.
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App. P. 11 application filed), all members of the panel agreed with the trial court that grounds for
termination had been proved by clear and convincing evidence. The mother’s mental impairments
and intellectual functioning prevented her from providing the minimal levelsof careand protection
required by her son with special needs, and it was unlikely her limited capabilities would ever
improve so that she could properly care for the child. With regard to the child’ s best interest, the
court found that the child was twelve years old and had specific learning, speech and behavioral
problems, requiring continued counseling and therapy; that hewasin atherapeutic foster homeunder
the care of trained foster parents; and that he was enrolled in school, making improvement in his
behavior problems, and adapting well. The court also found that although the mother could not
provide a suitable home, the mother and child had regular visits; that there had been bonding
between them; and that the child was anxious to continue these visits.

On the basis of these factua findings, the majority held that termination of the mother’s
parental rights was in the child's best interest, primarily because, due in part to his age, the
continuation of the parent-child relationship greatly diminished hischances of early integration into
astable and permanent home. Id. at *10-11. Withregard to the relationship between the mother and
thechildthemajority noted that “ the devel opment of a“ rel ationship,” without more, isaninsufficient
basis to support afinding that [termination] is not in the best interest of [the minor child] ...” 1d.
a *10, quoting Tenn. Dep’t of Children’s Servicesv. D. G. B. and C. B., No. E2001-02426-COA.-
R3-JVv, 2002 WL 31014838 (Tenn. Ct. App. Sept. 10, 2002) (no Tenn. R. App. P. 11 application
filed).

One member of the panel dissented from the majority’ s conclusion that termination of the
mother’s parental rights was in the best interest of the child. 1d. at *11-13 (Crawford, dissenting).
The dissent found that the child was in need of continued special counseling and therapy and that
the therapeutic foster home in which he had lived for severa years had served as a stable and
supportiveenvironment for thechild. Hewasal so benefitting from the special education curriculum
in hislocal school. The dissent found that “[t]he positive and stable influence [the child] receives
from hisfoster homeand special education classesisfurther strengthened through regul ar supervised
visitationswith [hismother],” and relied on awitness sdescription of the affection and love between
them. Id. at *12.

Conseguently, the dissenting judge found that the “ care, supervision, and training provided
inthefoster homeand school programs, combined with thedocumented fulfillment and joy thechild
experiencesthrough regular visitationswith hismother, hascreated astable*home’ environment that
serves as an emotional anchor for thechild.” 1d. The dissent was concerned that termination of the
mother’s rights could severely disrupt that stability. While recognizing there was no proof in the
record that termination would have such an effect, the dissenting member of the court suggested that
apsychological evauation of the child would be hel pful in determining whether termination would
have an adverse effect on the child. He aso pointed out there was no evidence that the mother’s
condition or thevisitshad anegative effect onthechild. Finally, the dissent noted therewas nothing
intherecord to indicate the child was subject for adoption or had reasonabl e prospectsfor adoption.
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Based upon the child's age and special needs, the dissenting member was not optimistic about the
child’ s adoption possibilities. He concluded:

Therefore, under the exceptional circumstances of this case, to deprive[the child] of
his only natural family relationship, a relationship that the child has expressed an
unequivocal desire to maintain, without any evidence of adoption prospects, would
not bein his best interest.

Id. The dissenting judge believed that continuation of the present situation, including supervised
visits with the mother, would be in the child’'s best interests, primarily because of the potentially
damaging effect of the destruction of the child’s hope of being reunified with his mother.

In the case before us, Mother takes a similar position. She argues that the record clearly
showsthat the children have astablehome. They have been with their foster parentsfor nearly seven
years; the foster family considers them to be part of the family and the children consider the foster
family to be their home. The foster parents are committed to providing a loving home for the
children and havemadeit clear that the children can stay with them aslong asthey want, evenif they
can not be adopted.

Acknowledging that permanency and stability are essential for children, Mother argues that
leaving the current situation as it is will achieve those desired results. She asserts that DCS's
position isthat the parent-child relationship must be dissolved so that the children can be adopted
into a home where they already enjoy care, stability, and love. She argues that the facts do not
support the conclusion that termination of her parental rightsisin the best interest of the children,
but, instead, that their interest is served by continuing the status quo. Alternatively, she assertsthat
other arrangements, short of termination of parental rights and adoption, would protect her rights,
the children’s interests, and the attachments of all concerned. Mother insists that a lega
guardianship or a planned permanent living arrangement are viabl e alternatives to adoption for the
children.

On the other hand, DCS argues the benefits to the children of adoption and relies on the
foster parents statements that they will allow visits with the mother to continue. Integral to an
analysis of the positions of both sides, as well as the expert depositions, is an understanding of
Tennessee law regarding adoptions and termination of parental rights. Despite the foster parents
assurances that Mother will still be allowed contact with her children, she realizes she would have
no enforceable right if the adoptive parents changed their minds.

The adoptive parents of a child shall not be required by any order of the adoption
court to permit visitation by any other person, nor shall the order of the adoption
court place any conditions on the adoption of the child by the adoptive parents. Any
provisioninan order of the court or in any written agreement or contract between the
parent or guardian of the child and the adoptive parents requiring visitation or
otherwise placing any conditions on the adoption shall be void and of no effect
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whatsoever; provided, that nothing under this part shall be construed to prohibit
"open adoptions" where the adoptive parents permit, in their sole discretion, the
parent or guardian of the child who surrendered the child or whoserightsto the child
were otherwise terminated, or the siblings or other persons related to the adopted
child, tovisit or otherwise continue or maintain arelationship with the adopted child;
and provided further, that the permission or agreement to permit visitation or contact
shall not, in any manner whatsoever, establish any enforceablerightsin the parent or
guardian, the siblings or other related persons.

Tenn. Code Ann. § 36-1-121(f).

Terminating parental rights has the legal effect of reducing the parent to the role of a
complete stranger, and of

severing forever all legal rightsand obligations of the parent or guardian of the child
against whom the order of termination is entered and of the child who is the subject
of the petition to that parent or guardian. The parent or guardian shall have no further
right to notice of proceedingsfor the adoption of that child by other personsand shall
have no right to object to the child' s adoption or thereafter to have any relationship,
legal or otherwise, with the child. . . .

Tenn. Code Ann. 8§ 36-1-113(1)(1). The United States Supreme Court has recognized the unique
nature of proceedingsto terminate parental rights, stating that *[f]ew consequencesof judicial action
are so grave asthe severance of natural family ties” M.L.B.v.S L. J.,,519U.S. 102, 119, 117 S.
Ct. 555, 565 (1996) (quoting Santosky, 455 U.S. at 787, 102 S. Ct. at 1412 (Rehnquist, J.,
dissenting)).

Under Tennessee law, these children cannot be adopted by Foster Parents or any one else
unless Mother’ s parental rights are terminated. If such termination occurs, Mother’s relationship
with the children is legally severed, and she will have no right to contact or visit the children,
although the adoptive parents may permit such visits. The question of the children’s best interest
must be analyzed in this context.

Also relevant to an analysis of the best interests of these particular children isconsideration
of the alternatives to adoption proposed by Mother. Legal guardianship isrecognized in Tennessee
law athoughitisnot listed as an alternate permanency goal for childrenin foster care. Itisnot clear

8According to the Director of the Center for Adoption, DCS or the Center hasapolicy on “ongoing contact with
significant others” whereby DCS determines whether continuing contact with a person, such as a sibling, former foster
parent, or even biological parent, isin the child’s best interest. If so, DCS or the Center will meet with prospective
adoptive parentsto try to work out the parameters of such an arrangement. However, both the Center and DCS recognize
that after an adoption isfinal, the parents could change the arrangement because those parents have ultimate decision-
making authority regarding the children.
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if such an arrangement could be considered aform of “planned permanent living arrangement.” As
set out earlier, the statute on permanency planslists“planned permanent living arrangement” asone
of thealternativegoalsfor such plans. Tenn. Code Ann. 837-2-403(a)(1)(D). Itisalso an acceptable
goal for achildwhoisinfoster careasaresult of asurrender of termination of parental rights, Tenn.
Code Ann. 837-2-403(b)(2)(C), but in that situation, specific reasons must be included in the plan
for that goal as opposed to the goals of placement with arelative of the child or adoption. Further,
in permanency hearingssubsequent to approva of theoriginal permanency plan, whenapermanency
plan goa is placement in another planned permanent living arrangement, that goa is only
appropriate where DCS has documented “a compelling reason for determining that the other goals
would not bein the best interests of the child because of the child’ s special needsor circumstances.”
Tenn. Code Ann. § 37-2-409(b)(1).

Thelegislaturereplaced “longtermfoster care” with“ planned permanent living arrangment”
in 2002. However, we find no statutory definition of the term “planned permanent living
arrangement” or any other explanation of the intent of the change. The Director of the Center for
Adoption equated such an arrangement with long term foster care, whereby the child remainsin the
custody of DCS with its advantages and disadvantages, but with a greater emphasis on
“connections.” She also testified that DCS has an internal policy that a planned permanent living
arrangement would not be considered for a child under the age of 15.

Mother citestofederal law, the Adoption and Safe FamiliesAct, asproviding for permanence
through alternatives to adoption such aslegal guardianship and placement in a permanent, but non-
adoptive home. Mother asserts that the federal law references planned permanent living
arrangements as aform of guardianship with permanency for achild, citing 42 U.S.C. § 675(5)(C),
and that the implementing regulations suggest that a planned permanent living arrangement is
appropriateinthe situation where the parent isunableto carefor the child because of adisability and
the foster parents are committed to raising the child to the age of majority and to facilitate visitation
with the disabled parent, citing 45 C.F.R. 8 1356.21(h)(3)(ii).

Therecord before usis deficient in supplying us or thetrial court with DCS' sinterpretation
of “planned permanent living arrangement” or itsimplementation of the legislative change. We do
not know the contours of such an arrangement or how DCS decides whether such an arrangement
isappropriatein aparticular situation. What we do know isthat the legislature has recognized such
an arrangement as a suitable permanency plan goa and suitable arrangement for children whose
custody hasbeen removed fromtheir parents. Wealso know that itislower onthelist of preferences
for placement than adoption.
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[Il. PROOF AND FINDINGS

The stipulated facts address the children’ s best interest in some ways. However, asthetrial
court recognized, the expert testimony would provide more relevant information.®

Kathy Rogers, the Director of the Center for Adoption testified generally as to the benefits
toachild of the permanency provided by adoption. A foster child remainsin the custody of the state,
and representativesof the state must parti ci patein many decisionsthat would otherwisebeleft solely
to the parents. DCS has control over where the child lives, what school he or she attends, and
whether the child can travel out-of-state with thefoster family. If the child needsmedical treatment,
DCS must approve it and requires referral to a health care professional. A child in school is
identified as in custody of the state, and an appointed surrogate parent works out school issues. |If
there is an M-team meeting, someone from the State must be there.

Ms. Rogers stated that children in foster care recognize they are different because of the
state’ sinvolvement, because they do not havethe samelast name asthefoster parentsthey livewith,
and because of other people sreactions. Adoption gives children asense of security and belonging
because of the permanent commitment made to them by their adoptive parents. When children are
adopted, they are sometimes able to “free up energiesthat had previously been devoted to trying to
sort out their life into planning for the future, developing goals, and having a greater sense of
satisfaction feeling that commitment.”

Mother’s expert, Susan Brooks, is alaw professor who specializes in adoption alternatives.
She testified that children will feel secure if they are in a permanent situation, even if it is not
adoption, and if that permanency is effectively communicated to them.

The depositions most focused on the best interest of the two children were given by their
individual counselors.

Dr. Stephen Guerin began seeing Mother’ sson, JW.W., in 2000 when hewasin first grade.
Theinitia purpose of the sessionswas to access whether JW.W. had A.D.H.D. By thetime of the
deposition, Dr. Guerin had seen JW.W. fifteen times over the preceding two years. Dr. Guerin
stated that JW.W. is*“very ambivalent about his mother” but “very attached.” He stated he would
favor adoption because kids “ stay confused” when they seetheir parentswhilein foster care, and it
is*“not ahelpful process’ for achild to visit a parent and then go back to hisfoster home. Adoption
is a “tremendous emotional anchor for a child and crucially important to their personality
development” that becomes more important as the child grows up. Dr. Guerin further testified:

®Because there was no trial and all of these witnesses testified by deposition, it is unclear what testimony the
trial court would have admitted as expert testimony. Both M s. Rogersand M s. Brooks were offered as experts but were
never qualified by thetrial court. Opposing counsel objected to both women’stestimony. Likewise, there were various
objections to the testimony given by Dr . Guerin and M s. Derington. Because the trial court made no specific rulings
or findings on best interest, it isimpossible for usto determine what weight if any the trial court afforded the witnesses.
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| would favor adoption, and that’ s my personal view based on being his psychol ogist
of record and interacting with this child for over two years. It's -- it gives him
permanency, predictability, stability. It confersall of the psychological attributesfor
a secure attachment.

And | think that if for some reason his placement with -- or if he was not to be
adopted, . . . it would be very difficult for him, and | could see some problems
coming out of being in kind of no-man’ s-land and not knowing whereyou belong and
where you' re going to conceivably wake up tomorrow morning.

*k*

| think it’s[adoption] very important for him emotionally. Asl understand it he has
been with the foster parents since the age of two all but | think for some period of six
monthsor so. And to disrupt that process now would be very difficult for him. And
| can’t tell you exactly how he would react negatively or what we would do, but |
think it would be a significant setback for him.

*k*

WEell, I think that it would be, and it’sjust my opinion, in hisbest interest for him to
have a sense of - permanency and bel ongedness.

Sally Derington is a Senior Psychological Examiner who is the daughter’s outpatient
therapist. Shefirst saw M.E.W. in June 2002, and has seen her fourteen moretimes. The daughter
was referred by the school because she cried easily and was anxious. She was diagnosed with
“reactive attachment disorder.”

M.E.W.’s problems arose from the first three months of her life when she was neglected.
M.E.W. never includes M other in pictures of her family or in groupings of stuffed animals. In fact,
M.E.W. never calls Mother “mother,” she cdls her “[JW.W.]’s mom.” Ms. Derington sees no
attachment between the two. Moreover, M.E.W. s anxiety level goes up after avisit with Mother
when Mother tells her she is going home with her. M.E.W. told her she didn’t want to go, she
wanted to stay with her foster mother. Having said this, Ms. Derington said M.E.W. iscomfortable
with her Mother like achild would with an extended family member seen at reunions. To that end,
Ms. Derington thinks it would be good to keep some ties with Mother.

Ms. Derington thinks M.E.W. views her foster mother as her mother, but M.E.W. knowsit
isnot permanent. Ms. Derington testified:

Her perception of the placement is not as permanent, not as secure and stable as it
could be. | think that [M.E.W.] notices when [Foster Parents] have to pull in other
people when they are making decisions about health, or school, or things like that,
| think that she's old enough to notice that. | think that when there are comments
made like you'll get to come home, that that affects[M. E. W.’ 5] perception of the
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stability of her placement. | think that -- well, there’ sjust adifferencein theway that
[Foster Parents] haveto parent when they’ refoster parents, adifferencefromtheway
that they would be allowed to parent if they were adoptive parents. And | think . ..
that is something that [M. E. W.] can perceive, maybe not understand but perceive.

Some of those arethat children, achild, may beidentified as being different because
their name s different from their family which brings up questions of who are your
parents, who is your mother, why didn’'t your parent want you, what did you do
wrong, could be any of those things, where families also have to get permission or
share permission getting medical treatment and traveling, where another party can
make the decision about where the child can actually live and those determinations.
Thereisathird party dwaysinthelife of achild, and the decisions are not madejust
within the normal confines of afamily which is most typical in our society.

At eight, and for [M. E. W.] I'd say six to eight, okay, as far as her developmental
level and cognitivelevel. Inthat age range sheis beginning to understand therules,
okay, of society and what’ sright and what’ swrong, and what’ s allowed, and what’ s
not fair. So, in that way she’s going to understand - it’s going to be her job in the
next few yearsto devel op an understanding of the kind of decision that we' retalking
about the family making and of why they made a decision to include her in their
family or adecision to keep her at the level that sheis. There'sthat, and the other
thingisher - sheisfinishingfirst grade, and her statusin grade school will - shewill
see herself and her place in her family reflected in her peers’ eyes more and more so
that she will - she will hear that she’s afoster child, or that she’'s an adopted child,
or that she’'samember of thefamily or not because that’ sthe way elementary school
kids are and that’ sthe way small townsare. So, it will be morerelevant to her inthe
next few years what her statusin thefamily is. Those are the thingsthat | can think
of that would apply to developmental - and that would - adoption would appear to her
as reflected back from her peers as more stable, yeah, and more - more - she would
be moreincluded, more amember than sheis, moreamember of the family than she
isas afoster child.

Thus, both of the children’ s treating therapists supported adoption, although it is not clear

whether the question was put to them in the context of the law as explained above. The opinionsdo
not directly address the question of best interest in the context of the alternatives that may be

available.

Becausethedecisiontoterminate parenta rightsaffectsfundamental constitutional rightsand

carries grave consequences, courts must apply a higher standard of proof when adjudicating
termination cases. To justify the termination of parentd rights, the party seeking termination must
prove both the groundsfor termination and that terminationisin the child sbestinterest by clear and
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convincing evidence. Tenn. Code. Ann. 8 36-1-113(c)(1); InreValentine, 79 SW.3d at 546. “This
heightened standard . . . serves to prevent the unwarranted termination or interference with the
biologica parents' rightsto their children.” Inre M. W. A., 980 SW.2d 620, 622 (Tenn. Ct. App.
1998).

In order to be clear and convincing, evidence must eliminate any serious or substantial doubt
about the correctness of the conclusionsto be drawn from the evidence. InreValentine, 79 S\W.3d
at 546; Hodgesv. S.C. Toof & Co., 833 S.W.2d 896, 901 n.3 (Tenn. 1992); O’ Danidl v. Messier, 905
SW.2d 182, 188 (Tenn. Ct. App. 1995). Such evidence should produce in the fact-finder’ s mind
afirm belief or conviction asto the truth of the allegations sought to be established. Inre AD.A.,
84 SW.3d 592, 596 (Tenn. Ct. App. 2002); Inre C. W. W., 37 SW.3d 467, 474 (Tenn. Ct. App.
2000). In contrast to the preponderance of the evidence standard, clear and convincing evidence
should demonstrate that the truth of the facts asserted is “highly probable” as opposed to merely
“more probable’ than not. Lettner v. Plummer, 559 S.W.2d 785, 787 (Tenn. 1977); InreC. W. W.,
37 SW.3d at 474; seealso Estate of Acuff v. O’ Linger, 56 SW.3d 527, 537 (Tenn. Ct. App. 2001).
Consequently, it was the burden of DCS to present “evidence in which there is no serious or
substantial doubt about the correctness of the conclusions drawn by the evidence.” Inre Valentine,
79 SW.3d at 539.

Becauseof the constitutional implications, gravity of consequences, higher standard of proof,
and requirement of individualized decision making, our legislature hasexplicitly required that courts
making termination decisions “enter an order which makes specific findings of fact and conclusions
of law” in termination cases. Tenn. Code Ann. 8§ 36-1-113(k). These findings of fact and
conclusions of law facilitate appellate review and promotejust and speedy resolution. Without such
findings and conclusions, this court is left to wonder on what basis the court reached its ultimate
decision. Thetrial court isin the best position to make findings of fact. InreD.L.B., 118 SW.3d
360, 367 (Tenn. 2003).

Where, asin this case, thetrial court hasfailed to make thefindings of fact and conclusions
of law required by Tenn. Code Ann. 8 36-1-113(k), the case must be remanded to the trial court for
preparation of thosefindingsand conclusions. InreC.M.M. and SD.M., No. M2003-001122-COA-
R3-PT, 2004 WL 438326, at *5 (Tenn. Ct. App. March 9, 2004); InreK. N. R., No. M2003-01301-
COA-R3-PT, 2003 WL 22999427 (Tenn. Ct. App. Dec. 23, 2003) (no Tenn. R. App. P. 11
application filed); In re Adoption of Muir, No. M2002-02963-COA-R3-CV, 2003 WL 22794524,
*3 (Tenn. Ct. App. Nov. 25, 2003) (no Tenn. R. App. P. 11 application filed).

Although the suggestion was made at oral argument that we treat the stipulated facts asthe
trial court’ sfindings of fact, those stipulations fall short of proof sufficient to make a best interest
determination. The sometimes inconsistent proof in the depositions filed in this case requires
resolution by the trial court making factual findings. So does the statute.

Because the tria court failed to make the required findings of fact as to the children’ s best
interest, we must vacate the order denying termination and remand the case for the preparation of
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the required findings and for any further proceedings that may be necessary, consistent with this
opinion.”® Costs of this appeal are taxed equally between the parties.

PATRICIA J. COTTRELL, J.

T he stipulated facts establish the ground for termination by clear and convincing evidence, and neither party
has asked to revisit that issue.
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